mitted to the Court with highly abnormal, almost shocking, suddenness.
The dramatic shift from liberalism to conservatism on the Court was the result of a failed effort by the liberals to pack the Court before the end of Lyndon Johnson's presidency. 4 By 1968, the Democratic leadership had collapsed under its own mistakes in conducting the Vietnam War. The threat of, a Nixon victory in the November election was apparent. Chief Justice Warren despised Nixon and correctly surmised that, given the chance, Nixon would destroy the Court as an activist instrument of social reform and justice.
In order to prevent Nixon from gaining the opportunity to name the next Chief Justice, Warren tendered his resignation to Johnson to take effect whenever Johnson named a successor. Warren assumed that Johnson, whose views on domestic policy were quite similar to those of the Court's liberal-activist majority, would appoint Abe Fortas and thus insure that Warren's brand of crusading liberalism would prevail for many more years. Johnson responded precisely as Warren expected, nominating Associate Justice Fortas to succeed Warren, with Homer Thornberry to take Fortas' seat. The Republican opposition, however, unearthed questionable financial dealings by Fortas, and Johnson consequently withdrew the Fortas nomination, and cancelled the Thornberry nomination as well. Under mounting pressure, Fortas resigned from the Court in May 1969.5 Meanwhile, Nixon had won the 1968 election and was inaugurated in January of 1969. Thus, Warren ultimately tendered his resignation to his arch-enemy, effective at the end of the October 1968 Term. Instead of a Court with a solid five-vote liberal majority made up of Fortas, Douglas, Brennan, Marshall, and Thornberry, Nixon inherited a Court with only three liberals and two vacant slots. Nixon, who had campaigned against the Court and pledged to pack it with conservatives, was handed the chance to remake the Court during the first year of his presidency. He responded by appointing the "Minnesota Twins," Warren E. Burger and Harry A. Blackmun. Thus, the Court's era of liberal activism came to an end.
The October 1969 Term, first of the Burger era, was a time of transition. Burger became Chief Justice and was present throughout 4. See H. SCHWARTZ, SUPER CHIEF 680-83, 720-22 (1983), for a more detailed account of these events.
5. See H. SCHWARTZ, supra note 4. the Term, but Fortas' seat remained empty. The line-up was as follows: Burger had by far the most conservative voting pattern on the Court, ousting Harlan from his accustomed spot as the most conservative Justice.' Dissent rates on the left promptly leaped upward, while the dissent rates of Harlan and Stewart plunged. The shift to the right was under way.
The conservative dominance which became characteristic of the early Burger era, however, was not achieved during the October 1969 Term. Burger, the Court's most conservative Justice, had the highest dissent rate on the Court. The most famous cases of the Term were liberal victories. For example, Alexander v. Holmes County Board of Education' insisted on school desegregation now; Goldberg v. Kelly 9 required trial-type hearings prior to termination of welfare benefits; and In re Winship 1 " extended the "proof beyond a reasonable doubt" requirement to juvenile delinquency proceedings. These liberal landmarks suggest that Earl Warren's brand of liberal activism did not evaporate promptly upon his retirement.
Nevertheless, other landmark decisions of the October 1969 Term foretold the conservatism and judicial restraint that would soon become dominant. Dandridge v. Williams," for example, upheld a maximum grant restriction on Aid to Families with Dependent Children benefits, sending the first clear signal that the Warren Court's activist approach to the equal protection clause would soon yield to a restrained, deferential approach, at least in welfare cases. [Vol. 27
swimming pools despite the obvious motive of avoiding desegregation. Williams v. Florida, 3 to cite one more example, upheld sixperson juries in criminal cases. The emerging conservative trend was clear.
The conservative dominance that has been the hallmark of the Burger era began in the October 1970 Term and remained in full force for at least six consecutive Terms. During this period, the Court's right wing substantially rewrote the law, moving the federal courts and, to some extent, the state courts from a posture of liberal activism to one of conservatism and restraint.
Voting data for the October 1970 Term, second of the Burger era, reflect the onset of conservative dominance. Burger's dissent rate went from the highest on the Court to the lowest. In contrast, dissent rates on the left rose dramatically. Douglas' dissent rate jumped to 41.3%, his highest since the October 1953 Term, first of the Warren era. Brennan's dissent rate doubled; Marshall's quintupled. As a result, the liberals' dissent rates were substantially higher than those of the conservatives. The liberals had not lost as badly since the October 1953 Term."
Several factors contributed to the establishment of conservative dominance in the October 1970 Term. The most important of these factors is that Harry Blackmun, Nixon's second appointee, was seated on the first day of the Term to replace Fortas. Blackmun was selected by Nixon as a conservative proxy vote for Burger, and he fulfilled this expectation in his first term, agreeing with the Chief in 95.3% of the cases. In fact, Blackmun had the most conservative voting record on the Court during the Term.
A second factor is that the moderate Justices -Black, White, and Stewart -lined up strongly with the conservatives, giving the right a 6-3 vote edge. Black, for example, was substantially closer to Burger and Blackmun than to the Douglas, Brennan, Marshall bloc. White and Stewart posted voting records which were at least as conservative as Harlan's. The shift from liberal to conservative dominance in the 1968-71 period is illustrated in [Vol. 27 and promptly lined up on the far right, strengthening the BurgerBlackmun wing. The Powell and Rehnquist appointments completed the swing to the right that characterized the first phase of the Burger era and initiated a second, more conservative period in which liberal activism faded rapidly. Dominance (1972 Dominance ( -1977 The seating of Powell and Rehnquist marked the start of five years in which the Court was dominated by the four Nixonians. This was the heyday of the "Nixon Court," and it witnessed the most conservative series of cases since the Court's attack on the New Deal in the mid-1930's.' 9 The typical alignment during this period is shown in the following table: 27. In contrast, Burger, Blackmun, and Powell dissented much less than in the prior term. Douglas dissented nearly twice as much as those three conservatives combined. Among the conservatives, only Rehnquist dissented with much frequency, calling from the far right for an even more rapid roll-back of Warren-brand liberal activism.
B. The Nixon Court: Conservative
[Vol. 27 With White's help, the four Nixonians continued their assault on Warren era doctrines, issuing numerous landmark decisions. San Antonio Independent School District v. Rodriguez,' 0 the famous Texas school finance case, abruptly halted extension of both the fundamental rights and suspect classification strands of equal protection law. Schneckloth v. Bustamonte" launched the Nixon Court's assault on the fourth amendment, holding that a consent search is valid even though the person consenting was unaware of his right to refuse. Miller v. California" rewrote obscenity law to make it easier for prosecutors to obtain convictions. The conservative flood of the mid-1970's continued to wash away the old liberal landmarks.
28. This conclusion is based on the author's analysis of dissent rates from 1790 to the present. The conservative trend in the Court's decisions during the October 1972 Term was in line with the mood of the American people. During that year, Nixon won a landslide victory over liberal George McGovern. However, the Court's conservatism was not entirely consistent. The October 1972 Term was also the year in which the famous abortion case, Roe v. Wade," 3 was decided.
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The October 1973 and 1974 Terms, fifth and sixth of the Burger era, were much like the October 1972 Term. These were the peak years of the Nixon Court. The four Nixonians dominated the Court with timely help from White and Stewart, and wrote Nixon's platform of conservatism and judicial restraint into the law of the land. The liberal trio of Douglas, Brennan, and Marshall, accounted for roughly two-thirds of the Court's dissents, protesting against the conservative tide.
During the October 1973 Term, White moved back toward the liberal wing, leaving a gap in the conservative majority. Stewart, however, moved substantially to the right and secured the conservative dominance. The conservative victories continued, and several landmark decisions were issued. In United States v. Robinson, 3 4 for example, the Court conferred upon police an absolute, unqualified authority to conduct general searches of custodial arrestees. Edelman v. Jordan" converted the eleventh amendment into a barrier banning orders requiring states to pay welfare benefits. In Ross v.
Moftt," the conservatives ended the Warren Court's equal protection revolution on behalf of indigent criminal defendants, converting the Griffin-Douglas "equal access" rule into what Professor Laurence Tribe has called a "minimal access" rule. 87 The famous Richardson and Schlesinger cases 38 made standing into a formidable threshold barrier, closing the courthouse doors to public interest litigation. Milliken v. Bradley 3 hastened America's resegregation by banning school desegregation orders against suburban school districts, absent proof of participation in the segregation of inner-city schools. Although the Watergate scandal may have halted the conservative trend in the executive branch, the swing to the right contin- 
C. The Conservative Trend Abates (1977-1982)
A trend toward moderation on the Supreme Court emerged in the late 1970's, coinciding with a more moderate pattern in American politics. From 1977 to 1981, the middle-of-the-road Democrat, Jimmy Carter, occupied the White House, and liberals had a stronger hand in Congress. The abatement of the conservative trend that marked the Nixon and Ford years was a minor one, which perhaps was not enough to produce a separate period of either American or Supreme Court history, but it provided a change of pace from the conservative dominance that preceded and followed it.
The softening of conservative dominance on the Supreme Court As a result of these changes, the Court had a 2-5-2 voting alignment during the October 1977 Term. Rehnquist and Burger held down the right extreme; Brennan and Marshall the left; and the remaining five Justices were in the center. The result was a significant swing to the left in the balance of power. Dissent rates on the right jumped substantially, while dissent rates on the left dropped. After seven consecutive Terms in which the liberals cast most of the dissents, the dissent rates in the October 1977 Term were almost equal on the right and left.
The following The October 1979 Term, eleventh of the Burger era, was characterized by the same two trends as the prior Term. Once again the Court's conservative wing dominated in most cases. Chief Justice Burger, the Court's second most conservative Justice, had the lowest dissent rate (13.0%) of the Justices. Powell, the third most conservative Justice, was not far behind, with a dissent rate approximating half of that of Brennan and Marshall. On the other hand, the conservative dominance was not as complete as in earlier Terms. The Court's most conservative member, Rehnquist, dissented in 33.0% of the cases, a 73% increase from the prior Term. Meanwhile, the liberals' dissent rates dropped slightly. Brennan's dissent rate was 32.1%, lower than Rehnquist's. The liberals' improved record resulted from the support of Stevens, who was again slightly left-ofcenter; Blackmun, who was now the fourth most liberal Justice; and White, who was near the center. Significantly, Blackmun disagreed more with Rehnquist (42.7%) than with Brennan (34.6%) and Marshall (32.8%).
The [ 88 the first case acknowledging a first amendment right of access to criminal trials, and Fullilove v. Klutznick, 84 which upheld a statute requiring that a percentage of public works contracts be set aside for minority contractors. The Court unanimously confirmed its Holmesian economic restraint in Pruneyard Shopping Center v. Robins, 85 which permitted states to require that private shopping centers provide access to the public for first amendment activities, and in Agins v. City of Tiburon, 8 which held that local zoning restrictions do not constitute a taking for which compensation must be given. Ybarra v. Illinois 8 7 and Payton v. New York 88 breathed new life into the fourth amendment by enforcing the rule against general "dragnet" searches and tightening restrictions on searches of homes. Carey v. Brown 8 9 reinstated the strong presumption against contentbased infringements of free expression, which had appeared shaky in the aftermath of the American Mini Theatres and Pacifica Foundation cases. In all, October 1979 was a surprisingly strong Term for the liberals. Although the conservative wing won a few landmark cases, those victories were outnumbered by the victories of the liberals.
Voting data for the October 1980 Term, twelfth of the Burger era, suggest a shift back toward the conservative dominance that was the most common trait of the Burger Court. The dissent rates of Rehnquist (20.0%), Burger (14.8%), and Powell (13.6%) were substantially lower than those of Marshall (34.1%) and Brennan (30.3%). Although the imbalance was not as extreme as in the early and mid-1970's, the conservative edge was markedly greater than in the October 1977 and 1979 Terms. The shift to the right was made possible by the conservative voting record of Potter Stewart, who was in his last Term on the Court. White was also slightly right of center, while Blackmun was slightly left of center.
Moreover, the surprising flow of major liberal victories that marked the prior three Terms evaporated considerably in the October 1980 Term. The most famous decisions of the Term were conservative victories over dissents by the liberals. Especially noteworthy were Goldberg, 9 ' upholding the male-only federal draft registration law; United States Railroad Retirement Board v. Fritz, 9 " upholding a mandatory retirement rule for 65-year-old railroad workers; and Ball v. James, 9 3 upholding an electoral system that denied the vote to nonproperty-owners.
Conservative dominance was also evident in other areas of law. The Court resumed its assault on the fourth amendment in Michigan v. Summers, 9 by expanding police authority to conduct "limited intrusions" without probable cause, and in New York v. Belton, 9 5 by authorizing general searches of automobile passenger compartments incident to arrests of drivers. Lassiter v. Department of Social Services" denied indigent parents the right to court-appointed counsel in proceedings to terminate parental rights.
The Court's decisions during the October 1980 Term may have been, in part, a response to the conservative trend in the nation at large, which was evidenced by the election of conservative Ronald Reagan to the presidency. The Court (of course) follows the election returns. The October 1980 Term suggests that the Burger Court, after a brief moderate trend in the Carter years, was preparing to resume the conservative path of the mid-1970's.
The October 1981 Term, thirteenth of the Burger era, saw a new lineup on the Supreme Court. Potter Stewart, a moderate conservative, had resigned at the end of the prior Term, and Sandra Day O'Connor, the first woman Justice, was sworn in on the first day of the new Term to fill the seat.
The Stewart-O'Connor succession was an important one. Blackmun's defection in 1977 had made it more difficult for the conservative wing to dominate the Court. O'Connor, who was Reagan's first appointee, was Rehnquist's colleague at Stanford Law School. As a Goldwater Republican from Arizona, O'Connor was a perfect candidate to fill the gap in the right wing. Indeed, in her first term, O'Connor was closest to Rehnquist (88.6% agreement rate) and farthest from Brennan (58.5% agreement rate). The "four horseper- [Vol. 27 sons," Rehnquist, O'Connor, Burger, and Powell, had replaced the four Nixonians as the strongest bloc on the Court, and it appeared as if a new era of conservative dominance, perhaps even harsher than the mid-1970's, had begun. Surprisingly, however, the conservatives did not dominate the October 1981 Term. Instead, the moderate trend that began in 1977 continued. Dissent rates dropped substantially on the left and rose substantially on the right. For the first time since the October 1969 Term, dissent rates were higher on the right than on the left."
The following table shows the unexpected changes in patterns of dissent at the Court's right and left extremes. The strongest evidence of the abatement in the conservative dominance in the late 1970's and early 1980's is drawn from cases rather than voting statistics. In most important areas of law, the Court seemed to pause in order to consolidate the many changes made in the mid-1970's and curtail a few of the harsh results caused by the earlier conservative onslaught of the four Nixonians. (1982) (1983) (1984) (1985) (1986) .
D. Conservative Dominance
During the October 1982 and 1983 Terms, fourteenth and fifteenth of the Burger era, the United States Supreme Court moved distinctly to the right. This new, more conservative period became predictable when Sandra Day O'Connor replaced Potter Stewart in 1981. At that time, O'Connor filled the gap in the conservative wing caused by Harry Blackmun's swing to the left, and the four horsepersons became the strongest bloc on the Court. The conservatives needed only one vote from the three moderate conservatives, White, Blackmun, and Stevens, to win in divided cases. If Brennan and Marshall, the two remaining liberals, could not mobilize the support of all three center judges, they had to penetrate the ranks of the four horsepersons and steal a vote to win. That was no easy task.
The sharply, while Brennan's dissent rate rose by more than one-third. The three most liberal Justices, Brennan, Marshall, and Stevens, cast 143 dissents, while the remaining six, more conservative Justices cast only 97 dissents. In short, the conservatives were dominant, especially at the end of the Term, when Brennan dissented in all of his last ten cases, and 19 out of the final 24 cases.
The shift to the right in the 1981-84 period is shown in the following table. After the conservative onslaught in early 1984, many commentators speculated that the Court had entered a reactionary period and that Rehnquist, Burger, O'Connor, Powell, and White would continue to lead the Court in what Harry Blackmun called a "rightward plunge.""' As the October 1984 Term unfolded, however, the liberal wing initially fared unexpectedly well. A series of important liberal victories in divided cases suggested that the conservative trend of the prior two Terms had abated."" By early 1985, articles began to appear claiming a "dramatic reversal" in the Court's previously reactionary pattern." 3 senting adult homosexuals,"' limiting the availability of federal habeas corpus," 9 softening restrictions on the death penalty, 20 striking down an affirmative action program calling for out-of-order layoffs of public school teachers,' 2 ' and weakening Miranda protections. 22 The liberal wing won a few important split decisions, including two major affirmative action cases, 23 a death penalty case, 124 and an abortion case.' Still, major liberal victories were rare.
The lineup during the Term was five conservatives, two liberals, and two moderates, who were statistically left of the Court's center. The Burger Court's conservatism was reflected in a long series of decisions which strengthened the hand of the police, weakened the enforcement of civil rights and civil liberties, reduced the role of the federal judiciary, increased the legal immunities of state governments, and hastened the retreat from federal programs designed to achieve distributive economic justice. Overall, the Burger Court was more like the restrained, conservative 1949-53 Vinson Court than the liberal-activist 1937-46 Roosevelt Court and 1962-69 Warren Court.
Whether the Burger Court represents a temporary regression from the liberal-activism that characterized most of the 1937-69 period or the start of an enduring conservative period, depends on the longevity of the current Court's less conservative Justices and the outcome of the 1988 election. At present, the trends favor a long period in which Nixon-Reagan conservatism will be the Court's dominant trait.
